
Comparative Analysis of Innovation Failures and Institutions in Context 
 

Brett Frischmann & Mark P. McKenna 
 

There has been much discussion lately about trends in intellectual property 
scholarship over the last decade and looking into the future - where the fertile ground 
for research might be, and where there might be quicksand and already stripped 
mines.  We think that many of the most significant contributions in the coming years in 
the field of intellectual property/ information / innovation law and policy will be made 
by scholars engaged in comparative institutional analysis. One of the most significant 
lessons of the last decade’s work is the importance of context, and empirical work 
continues to show significant variation in the need for, and effect of, intellectual 
property and other innovation-related laws across industries, types of actors, etc. The 
best work going forward will necessarily involve interdisciplinary collaboration, mixed 
methods, and humility - the latter precisely because grand theories are unlikely to reflect 
the context-sensitivity necessary. 
 

Some of this work has already been started, as a number of authors have 
performed “comparative institutional analysis” in one way or another related to 
innovation. One line of research has compared different types of institutions for 
incentivizing innovation. Scholars have, for example, compared patents with prizes and 
tax incentives. And several scholars have considered the roles of particular kinds of 
intellectual property alongside other appropriation mechanisms like lead time, secrecy, 
and contract. A different line of work deals with the comparative advantages or 
disadvantages of certain institutions within the existing intellectual property framework 
– asking whether courts, Congress, or some government agency should make certain 
kinds of decisions or certain modifications to existing law; whether government 
agencies can handle certain tasks or those tasks should be privatized; or what should be 
the relationship between the PTO and the FDA regarding pharmaceuticals. Yet another 
set of work compares the various institutions of intellectual property law to each other – 
evaluating the role of patent, copyright, and trademark laws in achieving certain ends. 

 
As this partial catalog demonstrates, one reason it is hard to describe 

comparative institutional analysis with much specificity is the openness of the concept 
of an “institution.” These studies variously refer to government and market actors, legal 
rights and private ordering mechanisms, and even particular legal rules as relevant 
“institutions.”  All of these fit within the broad definition of “institution” typically used 
by institutional economics, which includes any structure or mechanism that governs the 
behavior of a set of individuals. This does not make the concept of institutions 
meaningless, but it does mean that the field of study is a much larger one than 
intellectual property scholars often appreciate.  
 

In this paper we identify and seek to remedy two shortcomings of the existing 
body of research. First is the persistent ambiguity in IP scholarship about the proper 
normative baseline. Comparative institutional analysis presumes some objective and 
evaluates different institutions in terms of their ability to accomplish that objective. Yet 
the various comparative institutional analyses lack a common objective, or at least an 



objective described at a common level of generality. This makes it difficult – perhaps 
impossible – to aggregate comparative institutional analyses or to compare them to each 
other. Given the range of different possible normative justifications for different 
innovation regimes, it may not be possible for comparative institutional analysis to solve 
this problem. We can, however, ask at least for greater transparency about the 
underlying normative premises.  

 
We also think that scenario analysis can be a useful tool to bridge the range of 

normative premises. Specifically, we think one fruitful approach might be to consider a 
range of different normative premises and evaluate institutional structures in light of 
those premises. It may be that certain institutional arrangements work across a variety 
of different premises such that second-order agreement might be possible. But scenario 
analysis might also help illuminate the relationship between normative premises and 
institutional arrangements by highlighting the ways different normative premises lead 
to preferences for different institutional arrangements.  

 

Second, we argue that comparative institutional analyses are prone to suffer from 
myopia—for example, identifying a particular dilemma (type of market failure), ignoring 
or assuming away others, and then comparing institutions in terms of effective 
resolution of the chosen dilemma.  The bulk of this paper is devoted to our argument for 
a more inclusive approach that involves comparative analysis of failures and 
institutions in context. We particularly emphasize the role of comparative failure 
analysis in this process, and we try to differentiate between failures that are a function 
of a particular institutional arrangement (which we call system-dependent failures) and 
failures that transcend those arrangements and affect a variety of different types of 
institutions (system-independent failures).  

 

We conclude with some tentative applications of our ideas.  Specifically, we 
sketch some potential studies relating to short-sightedness and the concept of Progress, 
and we highlight a few examples of existing work that we think serve as exemplars of 
what we’re advocating. 
 


